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Board of Inmgration Appeals

A conviction for distribution of cocai ne under 21 U.S. C. § 841(a)(1)
(1988), is a conviction for a crinme involving noral turpitude within
the meaning of section 241(a)(2)(A)(ii) of the Immigration and
Nationality Act, 8 USC 8§ 1251(a)(2)(A(ii) (1994), where
know edge or intent is an elenment of the offense. Matter of Serna,
20 | &N Dec. 579 (Bl A 1992), nodified.

Monty B. Roberson, Esquire, El Paso, Texas, for the respondent

Amy L. Brice, Assistant District Counsel, for the Inmgration and
Nat ural i zati on Service

Bef ore: Board Panel : HOLMES, FILPPU, GUENDELSBERGER, Board Menbers.

HOLMES, Board Member:

In a decision dated January 16, 1996, the Inmgration Judge found
that the I nmgration and Naturalization Service failed to establish
that the respondent was deportable as charged and term nated the
pr oceedi ngs. The Inmigration and Naturalization Service has
appeal ed. The issue raised by the Service is whether the offense of
distribution of cocaine in violation of 21 US C § 841(a)(1l)
(1988), constitutes a crinme involving noral turpitude for purposes
of section 241(a)(2)(A)(ii) of the Immgration and Nationality Act,
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8 US.C § 1251(a)(2)(A)(ii) (1994).! W hold that it does.
Therefore, the appeal wll be sustained. The record wll be
remanded to the I nmgration Judge to continue with the respondent’s
deportation hearing.

. FACTUAL AND PROCEDURAL BACKGROUND

The respondent is a native and citizen of Canbodi a who entered the
United States on or about February 22, 1977. The record reflects
that as a result of a guilty plea, the respondent was convicted on
April 27, 1990, inthe United States District Court for the Northern
District of Texas, on one count of possession with the intent to
distribute and distribution of cocaine in violation of 21 U S.C
8§ 841(a)(1) (1988). The respondent was sentenced to 33 nonths’
i mpri sonment.

On July 22, 1992, the Service issued an Order to Show Cause and
Notice of Hearing (Form 1-221) charging the respondent wth
deportability under section 241(a)(2)(B)(i) of the Act, as an alien
convicted of violating alawrelating to a controll ed substance, and
under section 241(a)(2)(A)(iii) of the Act, for an aggravated fel ony
conviction. The respondent was subsequently granted a waiver of
t hese grounds of deportability under section 212(c) of the Act, 8
US. C § 1182(c) (Supp. V 1993), and his deportation proceedi ngs
wer e term nated.

The record further reflects that on February 2, 1995, the
respondent was convicted in the Criminal District Court in Dallas,
Texas, of theft of property and was sentenced to 10 years’

1 Section 241(a)(2)(A)(ii) of the Act was anmended by section
308(f)(I)(N) of the Illegal Immgration Reform and | nmm grant
Responsi bility Act of 1996, enacted as Division Cof the Departnents
of Commerce, Justice, and State, and the Judiciary Appropriations

Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009, (“' RRA"),
and redesignated as section 237(a)(2)(A)(ii) of the Act by section
305(a)(2) of the IRIRA, 110 Stat. at , applicable to

cases initiated on or after April 1, 1997. Thus, the respondent is
not subject to the anended ground of deportability.
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i mprisonnent.? On Cctober 11, 1995, the Service issued another
Order to Show Cause chargi ng the respondent with deportability under
section 241(a)(2)(A)(ii) of the Act, for conviction of two or nore
crimes involving noral turpitude.

At his deportation hearing, the respondent admitted the factua
all egations in the Order to Show Cause but deni ed deportability. He
argued that his conviction for possession with intent to distribute
and di stribution of cocaine under 21 U S.C. § 841(a)(1l) was not for
a crime involving noral turpitude. The Service argued to the
contrary.

The I nmgration Judge relied on Matter of Serna, 20 |I&N Dec. 579
(BI'A 1992), to determ ne whether the conviction for possession with
intent to distribute and distribution of cocaine was for a crine
i nvol ving noral turpitude. Although the Federal statute required
proof that the perpetrator “knowingly or intentionally” commtted
the offense, the Inmmgration Judge found that the respondent’s
convi ction was not for a crinme involving noral turpitude because the
under | yi ng behavi or was not “inherently base and vile so as to shock
t he consci ence of the community.” Therefore, the I nmmgration Judge
found that the Service had not nmet its burden of proving by clear
unequi vocal , and convi ncing evidence that the respondent had been
convicted of two crines involving nmoral turpitude in violation of
section 241(a)(2)(A)(ii) of the Act.

1. CONTENTI ONS ON APPEAL

On appeal, the Service contends that the respondent’s viol ation of
21 U.S.C. § 841(a)(1), for knowi ng or intentional distribution of a
control | ed substance and possession with intent to distribute, is a
crime invol ving noral turpitude because it is knowi ng or intentional

participation in the distribution of drugs. The Service cites
Federal and State cases where the courts have found convictions for
possession with intent to sell and distribution of illicit drugs to

i nvol ve noral turpitude. The Service argues that the respondent’s
conviction is distinguishable fromthose in Matter of Abreu-Sem no
12 &N Dec. 775 (BIA 1968), where the Board held that convictions

2 Pursuant to section 321(b) of the IIRIRA, 110 Stat. at ,
the respondent’s theft conviction is now for an aggravated fel ony
under section 101(a)(43)(GQ of the Act (to be codified at 8 U S. C
§ 1101(a)(43)(Q).
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for unl awful possession and sale of LSD under 21 U. S.C. 88 331(q)(2)
and (3)% were not convictions for crimes involving noral turpitude
because intent was nowhere nentioned in defining the prohibited
acts.

The respondent argues that Matter of Abreu-Sem no, supra, and
Matter of Serna, supra, clearly establish that a conviction for the
sal e and delivery of drugs is not a conviction for a crinme involving
nmoral turpitude. However, the respondent did not address the
Service’'s argunent that the respondent’s conviction under 21 U S. C
§ 841(a)(1) is distinguishable fromthe convictions under 21 U.S. C
88 331(qg)(2) and (3) in Matter of Abreu-Sem no, supra. Nor did the
respondent address the Service's contention that the respondent’s
conviction under 21 U.S.C. 8§ 841(a)(1) net the requirenment of “evil
intent” set forth in Matter of Serna, supra.

Nei t her party chall enges the Imm gration Judge's concl usion that
the respondent has conmitted at |east one crine involving noral
turpitude, towt, theft of property. In addition, it is clear that
the respondent’s conviction under 21 U S.C. § 841(a)(l1l) may be
al | eged as one of the “two crinmes involving noral turpitude” inthis
proceedi ng, even though he was previously granted a discretionary
wai ver of deportation under section 212(c) of the Act for this
of fense. Matter of Balderas, 20 | &N Dec. 389 (BI A 1991); Matter of
Mascorro-Perales, 12 1&N Dec. 228 (BIA 1967).

1. |1 SSUE

® The statute at 21 U. S.C. 88 331(q)(2) and (3) provided as foll ows:

The following acts and the causing thereof are

pr ohi bi t ed:

(q) .- . . (2) the sal e, delivery, or other
di sposition of a drug in violation of section 511(b);
(3) the possession of a drug in viol ation of

section 511(c)

See Drug Abuse Control Amendrments of 1965, Pub. L. No. 89-74, 8§ 5,
79 Stat. 226, 232, repealed by Conprehensive Drug Abuse Prevention
and Control Act of 1970, Pub. L. No. 91-513, § 701(a), 84 Stat.
1236, 1281.
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The only i ssue on appeal is whether the respondent’'s conviction for
possession with intent to distribute and distribution of cocaine
under 21 U S.C. § 841(a)(1l) constitutes a second conviction for a
crime involving noral turpitude. This question seldomarises as an
i ssue of significance because a conviction for drug distribution in
and of itself renders the alien inadmssible, deportable, and
ineligible for relief in circunmstances at |east as restrictive as
where an alien has a conviction for a crime involving noral
turpitude. See sections 101(a)(43), (f), 212(a)(2)(CQ, 241(a)(2)(B),
244(a), (e) of the Act, 8 U.S.C. 8§ 1101(a)(43), (f), 1182(a)(2)(0,
1251(a)(2)(B), 1254(a), (e) (1994).

V. ANALYSIS
A.  Moral Turpitude

The term“noral turpitude” has deep roots in the |l aw. For exanple,
the presence of noral turpitude has been used as a standard in
| egi sl ati on governi ng the di sbarnment of attorneys and the revocation
of nedical |icenses. Jordan v. De George, 341 U. S. 223 (1951).
Moral turpitude al so has found judicial enploynment as a criterionin
di squalifying and inpeaching witnesses and in determning the
measure of contribution owed between joint tortfeasors. Id.

In a determ nati on whether a crine involves noral turpitude, the
statute under which the conviction occurred is controlling. Matter
of Franklin, 20 I&N Dec. 867 (BIA 1989), aff'd, 72 F.3d 571 (8th
Cr. 1995), cert. denied, 117 S.Ct. 105 (1996); Matter of Short, 20
| &N Dec. 136 (BIA 1989). |If the statute defines a crine in which
turpitude necessarily inheres, then for imrigration purposes, the
conviction is for a crine involving noral turpitude. Matter of
Short, supra, at 137. The first step, therefore, in determning
whet her a crine involves noral turpitude is to determine fromthe
record of conviction what law, or portion of law, was violated.
Matter of Esfandiary, 16 I &N Dec. 659 (Bl A 1979).

The respondent was convicted on one count of violating 21 U S. C
§ 841(a)(1)* which provides:

4 The three-count indictnent alleges that the respondent

knowi ngly and intentionally did possess with the intent to
(continued...)
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Except as authorized by this subchapter, it shall be
unl awful for any person knowi ngly or intentionally --

(1) to manufacture, distribute, or dispense, or possess
with intent to manufacture, distribute, or dispense, a
control | ed substance.

B. Crimnal Nature of The Statute

We first note that 21 U S.C. § 841(a)(1l) was enacted as section
401(a) (1) of the Conprehensive Drug Abuse Prevention and Control Act
of 1970, Pub. L. No. 91-513, 84 Stat. 1236, reprinted in 1970
US CCAN 1437, 1466. The crimnal penalties, procedures, and
sent enci ng gui delines for viol ations of the Conprehensi ve Drug Abuse
Prevention and Control Act of 1970 are described in titles 18 and 28
of the United States Code, entitled Crinmes and Crimninal Procedure
and Judiciary and Judicial Procedure, respectively. See, e.g., 18
U S C 88 36(a)(3), 3553(f), 3559(c)(2)(H), 3582(d), 3592(c)(12),
3663(a) (1) (A), (c)(1l) (21994); 28 U.S.C. 88 994(h)(1)(B), (2)(B)
(1994); see also 18 U S.S.G 8§ 2D1.1(a)(1), (2), 2D1.11(b)(2),
5C1.2 (sentencing guidelines). The statute under which the
respondent was convicted, 21 U S.C 8§ 841(a)(l), is therefore a
crimnal statute.

The legislative history further suggests that the statute is
crimnal rather than regulatory I|egislation. The Senate Report
i ndi cates that one of the goals of the statute was to “collect the
di verse drug control and enforcement |aws under one piece of
legislation to facilitate law enforcenent, drug research,
educational and rel ated control activities.” S. Rep. No. 91-613, at
3 (1969). The House Report indicates that the principal purpose of
the bill was as foll ows:

The legislation is designed to deal in a conprehensive
fashion with the grow ng nenace of drug abuse in the United
States (1) through providing authority for increased
efforts in drug abuse prevention and rehabilitation of
users, (2) through providing nore effective neans for | aw

4(...continued)
distribute and did distribute a controlled substance, to
W t: cocai ne, a schedule Il controlled substance, . . .
[e]ach in violation of Title 21, United States Code,
Section 841(a)(1).
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enf orcenent aspects of drug abuse prevention and control,
and (3) by providing for an overall balanced schene of
crimnal penalties for offenses involving drugs.

H R Rep. No. 91-1444, at 2 (1970), reprinted in 1970 U S.C.C A N
4566, 4567 (enphasis added); see also HR Conf. Rep. No. 91-1603,
at 1 (1970), reprinted in 1970 U S.C.C A N 4566, 4657.

In Matter of Y-, 2 1&N Dec. 600 (BI A 1946), we reviewed a Canadi an
statute which had been judicially interpreted as being principally
crimnal rather than licensing legislation. As a result, we held

that the illegal sale and distribution of narcotics in violation of
section 4(1)(f) of the Dom nion Opiumand Narcotic Drug Act of 1923
was a crime of noral turpitude. Cf. United States ex rel.

Andreacchi v. Curran, 38 F.2d 498 (2d Cr. 1926) (holding that a
conviction for failing to register and pay a tax in violation of the
Harrison Anti-Narcotic Act of 1917 is not a crine involving noral
turpi tude because the statute is regulatory in nature); Matter of
GY-G, 4 1&N Dec. 211, 212-13 (BI A 1950) (finding that know ng and
willful sale and distribution of opiumin violation of regulatory
statutes, the Harrison Anti-Narcotic Act of 1917 and the Jones-
MIller Act of 1922, was not a crine involving noral turpitude);
Matter of V-, 1 1&N Dec. 160 (BI A 1941) (finding that transferring
mari huana in violation of a tax act is not a crinme involving noral
t ur pi tude).

C. Mental State

We find that the crime in the present case is distinguishable from
the offense conmitted in Matter of Abreu-Sem no, supra. The
respondent in Matter of Abreu-Sem no was convicted under a statute
that was regulatory in nature and did not require a know ng or
intentional state of mnd. See also Matter of R-, 4 | &N Dec. 644
(BIA 1952) (finding that conviction for unlawfully dispensing
narcotic drugs is not a crime involving noral turpitude because no
element of intent, notive, or knowedge is required for a

convi ction). In the instant case, the respondent was convicted
under a crimnal statute which clearly requires a nmental state of
know edge or intent. Such knowl edge or intent has been deened

essential for a finding of noral turpitude. See, e.qg., Matter of
Danesh, 19 I1&N Dec. 669 (BIA 1988); cf. Mitter of Serna, supra
(requiring not only know edge that an inmgration docunment was
altered, but also an intent to use it unlawfully.)

D. Evil Intent
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The Board has held that “evil intent” is a requisite element for
acrine involving noral turpitude. Matter of Serna, supra, at 582;
Matter of R, supra. A reviewof recent and historical Federal and
State court precedents indicates that evil intent has been found to
be inherent in the sale and distribution of controlled substances.
See, e.g., United States ex rel. DelLuca v. O Rourke, 213 F.2d 759
762 (8th Cir. 1954) (stating that “there can be nothing nore
depraved or noral ly i ndef ensi bl e than consci ous participationin the
illicit drug traffic”); Portaluppi v. Shell Ol Co., 684 F. Supp.
900, 904 (E.D. Va. 1988) (stating that cocai ne of fense is profoundly
of fensi ve to contenporary noral and ethical values), aff’d, 869 F. 2d
245 (4th Cr. 1989); Mtter of Marquardt, 778 P.2d 241, 247 (Ariz.
1989) (holding that sale of illicit drugs involves the intent to
corrupt others); People v. Castro, 696 P.2d 111 (Cal. 1985) (sane);
Matter of Chase, 702 P.2d 1082, 1090 (Or. 1985) (finding that one
who sel | s prohi bited substances directly contributes to the physica
harm of the purchaser).

Congress has also recognized the evils involved in drug

traf ficking. In 1956, Congress explained in legislative history
that “[t]here are fewcrimnm nal acts that are nore reprehensi bl e than
the act of abetting drug addiction by engaging in the illicit
narcotic and marihuana traffic.” H R Rep. No. 84-2388 (1956),
reprinted in 1956 U.S.C. C. A N 3274, 3285. Narcotics trafficking
was al so described as “nmurder on the installnment plan.” 1d. at
3304.

Al t hough courts disagree whether nere possession of controlled
substances is a crime involving noral turpitude,® both Federal and
State courts concur that participation in illicit drug trafficking
is a crine involving noral turpitude. Atlantic Richfield Co. v.

5 Hanpton v. Wng Gng, 299 F. 289, 290 (9th Gr. 1924) (holding
that a possession conviction under the Narcotic Act was not of
itself a crime of “noral turpitude”); Al exander v. Exxon Co., 949 F.
Supp. 1248 (MD.N.C. 1996). But see Portaluppi v. Shell Gl Co.
supra (hol di ng that nmere possessi on of cocai ne was a crinme i nvol vi ng
noral turpitude); Miuniz v. State of Texas, 575 S.W2d 408 (Tex. G v.
App. 1978) (finding that a conviction for conspiring to possess with
intent to distribute 1,100 pounds of a controlled substance is a
felony involving noral turpitude). W need not reach the issue of
whet her a conviction for possession with intent to distribute is a
crime involving noral turpitude, as the respondent was convicted of
bot h possession and distribution of cocaine.

8
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GQueram , 820 F.2d 280 (9th G r. 1987) (holding that possession wth
intent to distribute is a crime involving noral turpitude); Matter
of Gorman, 379 NE2d 970, 971-72 (Ind. 1978) (holding that
conviction under 21 U. S.C. 8§ 841(a)(1) for possessionwith intent to
di stribute, conspiracy, and distribution of cocaine is a crine
i nvol ving noral turpitude); Muniz v. State of Texas, 575 S.W2d 408
(Tex. Civ. App. 1978) (holding that conviction for wllfully,
knowi ngly, and wunlawfully conspiring to inport a controlled
substance is for a crinme involving noral turpitude and is grounds
for disbarnent).

W find that an evil intent is inherent in the crime of
distribution of a controll ed substance under 21 U S.C. § 841(a)(1).
Consequently, we conclude that the respondent’s conviction under
that statute is for a crine involving noral turpitude. To the
extent that Matter of Serna, supra, is inconsistent with this
holding, it is hereby nodified.

E. Judi cial Recomendati ons Agai nst Deportation

The history of judicial reconmendations agai nst deportation also
supports the view that distribution of a controlled substance is a
crime involving noral turpitude. The Inmigration Act of 1917
provi ded for judicial recormendati ons agai nst deportation for crimnes
i nvol ving noral turpitude as foll ows:

[ T]he provision of this section respecting the deportation
of aliens convicted of a crine involving noral turpitude
shall not apply to one who has been pardoned, nor shal
such deportation be made or directed if the court, or judge
t hereof, sentencing such alien for such crinme shall, at the
time of inposing judgnment or passing sentence or within
thirty days thereafter, due notice having first been given
to the representatives of the State, make a recommendati on
to the Secretary of Labor that such alien shall not be
deported in pursuance of this Act

I mmigration Act of 1917, ch. 29, § 19, 39 Stat. 874, 889, repeal ed
by Inmmigration and Nationality Act of 1952, Pub. L. No. 82-414, §
403(a)(13), 66 Stat. 163, 279; see also fornmer section 241(b) of the
Act, 8 U S.C. § 1251(b) (1988), repealed by I mm grati on Act of 1990,
Pub. L. No. 101-649, § 602(b), 104 Stat. 4978, 5081

In 1922, the Narcotic Drugs Inport and Export Act created a ground
of deportability for narcotics offenses, which did not previously
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exi st as a separate deportable offense. Act of My 26, 1922, Pub.
L. No. 67-227, § 2(e), 42 Stat. 596, 597; see also section
241(a)(2)(B) of the Act. However, the Federal courts issued
judicial recommendati ons agai nst deportability for aliens convicted
of narcotics offenses, finding that they were crinmes invol ving noral

t ur pi t ude. For exanple, in United States ex rel. Deluca V.
O Rourke, supra, the United States Court of Appeals for the Eighth
Circuit found that an alien convicted of illicit trafficking in

narcotic drugs under 21 U S.C 8§ 174 (1940) was eligible for a
judicial recommendati on agai nst deportation. See also Dang Namv.
Bryan, 74 F.2d 379 (9th Cr. 1934) (upholding judicial
recomendati on against deportation for possession of inported
snoking opium a crime involving noral turpitude); United States v.
Wng, 6 F.2d 896 (9th Cir. 1925) (finding that deportability of an
alien convicted of a narcotics offense is subject to judicial
recomendat i on agai nst deportation); Hanpton v. Wng G ng, 299 F.
289, 290 (9th Gr. 1924) (holding that sections 19 and 20 of the
Immigration Act of 1917 authorized recomendations agai nst
deportation for an alien convicted of narcotics offenses if the
of fense invol ved noral turpitude).

In reaction to the growi ng nunber of judicial recomendations
agai nst deportation granted to aliens deportable for narcotics
of fenses, the Narcotic Control Act of 1956 prohibited judicial
recomendat i ons agai nst deportation in cases involving narcotics
of fenses. Narcotic Control Act of 1956, ch. 629, § 301(c), 70 Stat.
567, 575, reprinted in 1956 U.S.C.C. A N 651, 662, anending 8 U.S.C.
§ 1251(b), repealed by Immgration Act of 1990, Pub. L. No. 101- 649,
8§ 602(b), 104 Stat. 4978, 5081. Section 301(c) of the Narcotic
Control Act of 1956 provided:

The provisions of this subsection shall not apply in the
case of any alien who is charged wi th bei ng deportable from
the United States under subsection (a)(11) of this section
[which was codified as anended at 8 USC 8
1251(a)(2)(B)].

The Conference Report to the 1956 Act indicated that section 241(b)
was amended to clearly state that “this provision does not perm:t
judicial recomendati on agai nst deportation of an alien convicted of
a narcotic offense. Cdarification of this provision has been nade
desirable by reason of the decisions [granting judicial
recomendat i ons agai nst deportation for narcotic offenses.]” HR
Conf. Rep. No. 84-2546 (1956), reprinted in 1956 U S.C C A N 3315,
3321; see also S. Rep. No. 84-3760 (1956) (letter fromWIIiam P.
Rogers, Deputy Attorney Ceneral, indicatingthat the anendnment woul d

10
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make j udicial reconmendations agai nst deportation “inapplicable to
any alien charged with bei ng deportabl e under section 241(a)(11)").

Congress did not dispute the judicial findings that narcotics
offenses were «crimes involving noral turpitude, but rather
prohi bited judicial recomrendati ons agai nst deportation for narcotic
offenses in light of the “evils” and “social malignancy” caused by
illicit trafficking. The fact that Congress elinmnated judicial
recomendat i ons agai nst deportation for narcotics offenses thus
illustrates that it al so considered control | ed substance of fenses to
be crimes involving noral turpitude that were so destructive to
soci ety that the perpetrators shoul d not be exenpt fromdeportation.

V. CONCLUSI ON

We find that the instant case is distinguishable from Matter of
Abreu- Semi no, supra, and the cases it relied on, where the statutes
viol ated were regulatory in nature and did not contain an el enent of
crimnal intent. It is nore akin to Matter of Y-, supra, where we
found that the crine of illegal sale of narcotics was one invol ving
nmoral turpitude. The respondent was convicted of an i nherently evil
act under a crimnal statute that requires a knowi ng or intentional
state of mind. W therefore find that the Service has established
that the |law under which this respondent was convicted defines a
crime to which noral turpitude necessarily inheres. Consequently,
we conclude that the respondent has been convicted of two crines
i nvol ving noral turpitude and i s deportabl e as charged under section
241(a)(2) (A (ii) of the Act.

ORDER:  The appeal is sustained.
FURTHER ORDER: The record is remanded to the I nmm grati on Judge for

further proceedings consistent with the foregoing opinion and the
entry of a new deci sion.
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